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(4) Decision. SBA will render its deci-
sion after the close of the comment pe-
riod. If SBA decides against a change,
SBA will publish notice of its decision
in the FEDERAL REGISTER. Concurrent
with the notice, SBA will advise the re-
quester of its decision in writing. If
SBA decides in favor of a change, SBA
will propose an appropriate change to
this part.

(h) Penalties. Whoever violates the re-
quirements set forth in paragraph (a)
of this section shall be subject to the
penalties prescribed in 15 U.S.C. 645(d),
except that the fine shall be treated as
the greater of $500,000 or the dollar
amount spent, in excess of permitted
levels, by the entity on subcontractors.
A party’s failure to comply with the
spirit and intent of a subcontract with
a similarly situated entity may be con-
sidered a basis for debarment on the
grounds, including but not limited to,
that the parties have violated the
terms of a Government contract or
subcontract pursuant to FAR 9.406-
2(b)(1)(1) (48 CFR 9.406-2(b)(1)(i)).

[81 FR 34262, May 31, 2016; 81 FR 67093, Sept.
30, 2016]

EDITORIAL NOTE: At 81 FR 48585, July 25,
2016, §125.6 was amended; however, the
amendment could not be incorporated due to
inaccurate amendatory instruction.

§125.7 Acquisition-related dollar
thresholds.

The Federal Acquisition Regulatory
Council (FAR Council) has the respon-
sibility of adjusting each acquisition-
related dollar threshold on October 1,
of each year that is evenly divisible by
five. Acquisition-related dollar thresh-
olds are defined as dollar thresholds
that are specified in law as a factor in
defining the scope of the applicability
of a policy, procedure, requirement, or
restriction provided in that law to the
procurement of property or services by
an executive agency as determined by
the FAR Council. 41 U.S.C. 43la(c).
Part 125, Government Contracting Pro-
grams, contains acquisition-related
dollar thresholds subject to infla-
tionary adjustments. The FAR Council
shall publish a notice of the adjusted
dollar thresholds in the FEDERAL REG-
ISTER. The adjusted dollar thresholds
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shall take effect on the date of publica-
tion.

[74 FR 46887, Sept. 14, 2009]

§125.8 What requirements must a joint
venture satisfy to submit an offer
for a procurement or sale set aside
or reserved for small business?

(a) General. A joint venture of two or
more business concerns may submit an
offer as a small business for a Federal
procurement, subcontract or sale so
long as each concern is small under the
size standard corresponding to the
NAICS code assigned to the contract,
or qualify as small under one of the ex-
ceptions to affiliation set forth in
§121.103(h)(3) of this chapter.

(b) Contents of joint venture agreement.
(1) A joint venture agreement between
two or more entities that individually
qualify as small need not be in any spe-
cific form or contain any specific con-
ditions in order for the joint venture to
qualify as a small business.

(2) Every joint venture agreement to
perform a contract set aside or re-
served for small business between a
protégé small business and its SBA-ap-
proved mentor authorized by §125.9 or
§124.520 of this chapter must contain a
provision:

(i) Setting forth the purpose of the
joint venture;

(ii) Designating a small business as
the managing venturer of the joint
venture, and an employee of the small
business managing venturer as the
project manager responsible for per-
formance of the contract. The indi-
vidual identified as the project man-
ager of the joint venture need not be an
employee of the small business at the
time the joint venture submits an
offer, but, if he or she is not, there
must be a signed letter of intent that
the individual commits to be employed
by the small business if the joint ven-
ture is the successful offeror. The indi-
vidual identified as the project man-
ager cannot be employed by the mentor
and become an employee of the small
business for purposes of performance
under the joint venture;

(iii) Stating that with respect to a
separate legal entity joint venture, the
small business must own at least 51%
of the joint venture entity;
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(iv) Stating that each participant
must receive profits from the joint ven-
ture commensurate with the work per-
formed by the concern;

(v) Providing for the establishment
and administration of a special bank
account in the name of the joint ven-
ture. This account must require the
signature of all parties to the joint
venture or designees for withdrawal
purposes. All payments due the joint
venture for performance on a contract
set aside or reserved for small business
will be deposited in the special ac-
count; all expenses incurred under the
contract will be paid from the account
as well;

(vi) Itemizing all major equipment,
facilities, and other resources to be fur-
nished by each party to the joint ven-
ture, with a detailed schedule of cost or
value of each, where practical. If a con-
tract is indefinite in nature, such as an
indefinite quantity contract or a mul-
tiple award contract where the level of
effort or scope of work is not known,
the joint venture must provide a gen-
eral description of the anticipated
major equipment, facilities, and other
resources to be furnished by each party
to the joint venture, without a detailed
schedule of cost or value of each, or in
the alternative, specify how the parties
to the joint venture will furnish such
resources to the joint venture once a
definite scope of work is made publicly
available;

(vii) Specifying the responsibilities of
the parties with regard to negotiation
of the contract, source of labor, and
contract performance, including ways
that the parties to the joint venture
will ensure that the joint venture and
the small business partner(s) to the
joint venture will meet the perform-
ance of work requirements set forth in
paragraph (d) of this section, where
practical. If a contract is indefinite in
nature, such as an indefinite quantity
contract or a multiple award contract
where the level of effort or scope of
work is not known, the joint venture
must provide a general description of
the anticipated responsibilities of the
parties with regard to negotiation of
the contract, source of labor, and con-
tract performance, not including the
ways that the parties to the joint ven-
ture will ensure that the joint venture
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and the small business partner(s) to
the joint venture will meet the per-
formance of work requirements set
forth in paragraph (d) of this section,
or in the alternative, specify how the
parties to the joint venture will define
such responsibilities once a definite
scope of work is made publicly avail-
able;

(viii) Obligating all parties to the
joint venture to ensure performance of
a contract set aside or reserved for
small business and to complete per-
formance despite the withdrawal of any
member;

(ix) Designating that accounting and
other administrative records relating
to the joint venture be kept in the of-
fice of the small business managing
venturer, unless approval to keep them
elsewhere is granted by the District Di-
rector or his/her designee upon written
request;

(x) Requiring that the final original
records be retained by the small busi-
ness managing venturer upon comple-
tion of any contract set aside or re-
served for small business that was per-
formed by the joint venture;

(xi) Stating that quarterly financial
statements showing cumulative con-
tract receipts and expenditures (includ-
ing salaries of the joint venture’s prin-
cipals) must be submitted to SBA not
later than 45 days after each operating
quarter of the joint venture; and

(xii) Stating that a project-end profit
and loss statement, including a state-
ment of final profit distribution, must
be submitted to SBA no later than 90
days after completion of the contract.

(¢) Performance of work. (1) For any
contract set aside or reserved for small
business that is to be performed by a
joint venture between a small business
protégé and its SBA-approved mentor
authorized by §125.9, the joint venture
must perform the applicable percent-
age of work required by §125.6, and the
small business partner to the joint ven-
ture must perform at least 40% of the
work performed by the joint venture.

(2) The work performed by the small
business partner to a joint venture
must be more than administrative or
ministerial functions so that it gains
substantive experience.

(3) The amount of work done by the
partners will be aggregated and the
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work done by the small business
protégé partner must be at least 40% of
the total done by the partners. In de-
termining the amount of work done by
a mentor participating in a joint ven-
ture with a small business protége, all
work done by the mentor and any of its
affiliates at any subcontracting tier
will be counted.

(d) Certification of compliance. Prior to
the performance of any contract set
aside or reserved for small business by
a joint venture between a protégé
small business and a mentor authorized
by §125.9, the small business partner to
the joint venture must submit a writ-
ten certification to the contracting of-
ficer and SBA, signed by an authorized
official of each partner to the joint
venture, stating as follows:

(1) The parties have entered into a
joint venture agreement that fully
complies with paragraph (b) of this sec-
tion;

(2) The parties will perform the con-
tract in compliance with the joint ven-
ture agreement and with the perform-
ance of work requirements set forth in
paragraph (c) of this section.

(e) Past performance and experience.
When evaluating the past performance
and experience of an entity submitting
an offer for a contract set aside or re-
served for small business as a joint
venture established pursuant to this
section, a procuring activity must con-
sider work done individually by each
partner to the joint venture as well as
any work done by the joint venture
itself previously.

(f) Contract execution. The procuring
activity will execute a contract set
aside or reserved for small business in
the name of the joint venture entity or
a small business partner to the joint
venture, but in either case will identify
the award as one to a small business
joint venture or a small business men-

tor-protégé joint venture, as appro-
priate.
(g) Inspection of records. The joint

venture partners must allow SBA’s au-
thorized representatives, including rep-
resentatives authorized by the SBA In-
spector General, during normal busi-
ness hours, access to its files to inspect
and copy all records and documents re-
lating to the joint venture.

§125.8

(h) Performance of work reports. In
connection with any contract set aside
or reserved for small business that is
awarded to a joint venture between a
protégé small business and a mentor
authorized by §125.9, the small business
partner must describe how it is meet-
ing or has met the applicable perform-
ance of work requirements for each
contract set aside or reserved for small
business that it performs as a joint
venture.

(1) The small business partner to the
joint venture must annually submit a
report to the relevant contracting offi-
cer and to the SBA, signed by an au-
thorized official of each partner to the
joint venture, explaining how the per-
formance of work requirements are
being met for each contract set aside
or reserved for small business that is
performed during the year.

(2) At the completion of every con-
tract set aside or reserved for small
business that is awarded to a joint ven-
ture between a protégé small business
and a mentor authorized by §125.9, the
small business partner to the joint ven-
ture must submit a report to the rel-
evant contracting officer and to the
SBA, signed by an authorized official of
each partner to the joint venture, ex-
plaining how and certifying that the
performance of work requirements
were met for the contract, and further
certifying that the contract was per-
formed in accordance with the provi-
sions of the joint venture agreement
that are required under paragraph (b)
of this section.

(i) Basis for suspension or debarment.
For any joint venture between a
protégé small business and a mentor
authorized by §125.9, the Government
may consider the following as a ground
for suspension or debarment as a will-
ful violation of a regulatory provision
or requirement applicable to a public
agreement or transaction:

(1) Failure to enter a joint venture
agreement that complies with para-
graph (b) of this section;

(2) Failure to perform a contract in
accordance with the joint venture
agreement or performance of work re-
quirements in paragraph (c) of this sec-
tion; or

(3) Failure to submit the certifi-
cation required by paragraph (d) of this
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section or comply with paragraph (g) of
this section.

(j) Compliance with performance of
work requirements. Any person with in-
formation concerning a joint venture’s
compliance with the performance of
work requirements may report that in-
formation to SBA and/or the SBA Of-
fice of Inspector General.

[81 FR 48585, July 25, 2016, as amended at 81
FR 94941, Dec. 27, 2016]

§125.9 What are the rules governing
SBA’s small business mentor-
protégé program?

(a) General. The small business men-
tor-protégé program is designed to en-
hance the capabilities of protégé firms
by requiring approved mentors to pro-
vide business development assistance
to protégé firms and to improve the
protégé firms’ ability to successfully
compete for federal contracts. This as-
sistance may include technical and/or
management assistance; financial as-
sistance in the form of equity invest-
ments and/or loans; subcontracts (ei-
ther from the mentor to the protégé or
from the protégé to the mentor); trade
education; and/or assistance in per-
forming prime contracts with the Gov-
ernment through joint venture ar-
rangements. Mentors are encouraged to
provide assistance relating to the per-
formance of contracts set aside or re-
served for small business so that
protégé firms may more fully develop
their capabilities.

(b) Mentors. Any concern that dem-
onstrates a commitment and the abil-
ity to assist small business concerns
may act as a mentor and receive bene-
fits as set forth in this section. This in-
cludes other than small businesses.

(1) In order to qualify as a mentor, a
concern must demonstrate that it:

(i) Is capable of carrying out its re-
sponsibilities to assist the protégé firm
under the proposed mentor-protégé
agreement;

(ii) Possesses good character;

(iii) Does not appear on the federal
list of debarred or suspended contrac-
tors; and

(iv) Can impart value to a protégeé
firm due to lessons learned and prac-
tical experience gained or through its
knowledge of general business oper-
ations and government contracting.
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(2) In order to demonstrate that it is
capable of carrying out its responsibil-
ities to assist the protégé firm under
the proposed mentor-protégé agree-
ment, a firm seeking to be a mentor
may submit to the SBA copies of the
federal tax returns it submitted to the
IRS, or audited financial statements,
including any notes, or in the case of
publicly traded concerns, the filings re-
quired by the Securities and Exchange
Commission (SEC), for the past three
years.

(3) Once approved, a mentor must an-
nually certify that it continues to pos-
sess good character and a favorable fi-
nancial position.

(4) Generally, a mentor will have no
more than one protégé at a time. How-
ever, SBA may authorize a concern to
mentor more than one protégé at a
time where it can demonstrate that the
additional mentor-protégé relationship
will not adversely affect the develop-
ment of either protégé firm (e.g., the
second firm may not be a competitor of
the first firm). Under no circumstances
will a mentor be permitted to have
more than three protégés at one time
in the aggregate under the mentor-
protégé  programs authorized by
§§124.520 and 125.9 of this chapter.

(¢) Protégés. (1) In order to initially
qualify as a protégé firm, a concern
must qualify as small for the size
standard corresponding to its primary
NAICS code or identify that it is seek-
ing business development assistance
with respect to a secondary NAICS
code and qualify as small for the size
standard corresponding to that NAICS
code.

(i) A firm may self-certify that it
qualifies as small for its primary or
identified secondary NAICS code.

(ii) Where a firm is other than small
for the size standard corresponding to
its primary NAICS code and seeks to
qualify as a small business protége in a
secondary NAICS code, the firm must
demonstrate how the mentor-protégé
relationship is a logical business pro-
gression for the firm and will further
develop or expand current capabilities.
SBA will not approve a mentor-protégeé
relationship in a secondary NAICS code
in which the firm has no prior experi-
ence.
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